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. The Right Reverend T 
R of Er. & Plantiſſ in Ercor 


RICHARD BENTLEY, D. D. Maſter 
of Trinity-College in Cambridge, 


The CASE of the Plaintiff in Error. 


This 4 of Error is brought upon a Judgment given by the Court of King's-Bench, i an Air 
upon a Prohibition, in which Dr. Bentley, who ſued as well upon the King's Account as his own, 'was 


Plaintiff; and the Lord Biſhop of El y was Defendant, 


T he Declaration ſetteth forth, 
* HAT Fyinity- Collage in Cambridge, was founded by King Henry VIII. by Letters Patent, dated 


5 Defendant in Error. 


the 19th day of December, in the 35th Year of his Reign, and was thereby incorporated by the 

Name of the: Maſter, Fellows and Scholars of the holy and undivided Trinity, within the 

Town and Univerſity of Cambridge, of the Foundation of King Henry VIII. and was impowered to 

ve Lands and Hereditaments, with a ſaviug to the King, his Heirs and Succeſſors (amongſt other 
hings) of the Right to name the Maſter, from Time to Time as Vacancies ſhould happen. ; 

That Queen Elizabeth, in the 2d Year of her Reign, gave certain Statutes to the ſaid College, ſeveral 
of which are recited at large (and which arc ſet forth in the Appendix to this Caſe) and patticularly 
the 401% Statute, Intitled ; 

* 
De Magiſtri fi res exigat Amotione, 
en Eliza Quoniam Capite gravi aliquo Morbo labocante Cætera Corroris Membra vehementer quoque vevari 
s Statutes. ſoſent, idcirco Statuimus & ordinamus ut fi Magier Collegij in ſuo officio obeundo admodum negligens 
+ 4% & diſſolutus repertus fuerit, aut de inhoneſtà vitæ ratione aut Incontincutia ſuſpectus, per Vice- Magittrum 
& reliquos ſeptem Seniores aut per Majorem partem corum, quorum Conſcientiam quantum pollumus 
in hac re oneramus, ficut Domino Jelu rationem reddituri ſunt, cum omni Lenitate & Modeſtla admo- 
neatur: Qui ſi hoc Modo admonitus non fe emendaverit, ſecundo fimiliter admoneatur - fin autem neque 
tum quidem refipuerit, Vice-Magiſter & reliqui 5eniores vel Major pars eorum Rem omnem V ifitatori 
Epiſcopo Elienſi qui pro 'Tempore fuerit aperiant, qui & eam diligenter cognoſcat, & cum æquitate 
definiat; cujus ſententiæ Magiſtrum fine ulla Appellatione omnino parerc volumus ſub pena Loci ſui 
e amittendi. Potro fi dictus Magiſter coram dicto Viſitatore aliquando examinatus, & vel de 
= Hæreſeos vel Læſæ Majeſtatis Crimine, vel 1 Simoni, Ulurii, Perjurio coram Tudice. commiſſo, Furto 
Notabili, Homicidio voluntario, Inceſtu, Adulterio, Fornicatione, Dilapidatione Bonorum Collegij vel de 
Violatione Statutorum ejuidem, vel denique de alio quovis confimili Crimine notabili coram preditto 
Viſitatore legitime convictus tuerit, fine Mera per cundem Vice-Magiſtrum officio Magiſtri privetur; neque 
ullam ei Appellationem aut ullum aliud Juris Remedium Permittimus, ſed cuncta quæ in hac caula tent- 
averit irrita eſſę volumus & decernimus ipſo facto. | 
The Doctor then avers, that he is, and long hath been, Maſter of the faid College, and during his 
Maſterſhip, hath conſtantly obſerved the Statutes; but that notwithſtanding the Biſhop of EU, with- 
out any previous Admonition given him by the Vice-Maſter and major Part of the ſeven ſenior Fellows 
of the {aid College, or any Complaint made of him, by the {aid Vice Maiter and Seniors, did about the 
zd of April, 1729, caule to be lerved upon him a Citation in the following Words, 


be Biſhop's To the Reverend Richard Bentley, D. D. and Maſter of the College of the holy and undivided 
ion. Trinity, in the Univerſity of Cambriage ; by Virtue of a Citation herewith ſhewn unto you, under 


the Seal of the Right Reverend Father in God Thomas, by Divine Permiſſion Lord Biſliop of EH, 
and as ſuch Viſitor, ſpecially authorized and appointed by the 407h Chapter of the Statutes given 
by Queen Elizabeth, of blefled Memory, to the ſaid College, to examine the Maſter of the ſaid 
College for the Time being, of or concerning certain Crimes or Enormitics mentioned or expreficd 
in the ſecond Member of the ſaid goth Chapter, I cite you to appear before the ſaid Lord Biſhop 
in the Hall of his Palace, commonly called Z/y-Houſe, ſituate in the Pariſh of St. Breuss Holborn, 
on Monday the 5th day of May, in this preſent Year, 1729. between the Hours of three and five 
in the Afternoon of the ſame day; then and there to anſwer to certain Articles and Interrogatorics 
touching and concerning the Male Adminiſtration of your Office of Maſter of the {aid College, and 
particularly the dilapidating or waiting the Goods and Revenues of the ſaid College, and violating 
the Statutes thereof, which will be then objected to you before his ſaid Lordſhip, as Viſitor of the 
Maſter of the ſaid College for the Time being, at the Promotion of Robert Johnſon Clerk, Bat- 
chelor in Divinity, and one of the Fellows of the ſaid College, and farther to do and receive as to 
Law and Juſtice ſhall appertain, under pain of the Law and Contempt thereof. Holman, 


The Doctor further ſets forth, that the Biſhop upon his Appearance charged him with divert Crimes; 
the Preface of the Charge is in theſe Words, 


In, Dei Nomine Amen- Nos Thomas Permiſſione Divina Elienſis Epiſcopus ac Viſitator, ſpecialiter 
aſſignatus & ſufficienter authorizatus vigore ſtatutorum per Elizabetham bheatæ Memories quondam 
hujus incliti Regui Reginam ſub ſigillo ſuo Magno Magiſtro ſocijs & ſeholaribus Collegiy Sacro- 
ſane & individue Trinitatis infra Univerſitatem Cantabrigienſem repreſentatorum & commen- 
datorum ad Examinandum Magiſtrum Collegij prædicti de & ſuper Criminibus & Excoſſibus 777 fe- 
cundo Membro Capitis quadragęſimi dictorum ſtatutorum expreſſis & mentionatis, & ad pronun- 
ciandum & decernendum de & ſuper convictione ejuſdem Magiſtri poſt Examinationem ipfius EA 
bitam ; Tibi Richardo Bentley ſacrz Theologiæ Profeſſori Magi ſtro hodierno Collegij prædicti, Articu- 
los Cypitula five Interrogatoria infraſcripta Malam Adminiſtrationem officij tui qua Magiſtri dip 
Collegij, Criminaque & Excefſus in prædicto ſecundo Membro dicti Capitis quadrageſimi Statut 
prædictorum expreſſa & mentionata, & præſertim es Bonorum & Status & Redituu 


(2) 
Proventionum dicti Collegij & Violationem Statutorum ejuſdem per te commiſſa & perpetrata tangentia 
& concernentia, ex officio noſtro qua Viſitatore prædicto ad 8 Reverendi viri Roberti Fohn- 
ſon Clerici ſacræ Theologiz Baccalaurei & unius e dicti Collegij ſociis, damus objicimus & Articula- 
mur prout ſequitur; vis. | ; 

The Sub- The particular Articles are printed in the Appendix, but the Subſtance of them is, - That Dr. Bent- 
Nance of the ley, inſtead of attending upon the publick Worſhip of God daily, as the Statutes require, and being (what 
Crimes char- the Statutes declare the Maſter ought to be) as much ſuperior to others in Piety as in Dignity, hath for up- 
ged on Doctor wards of twenty Years led a very irreligious Life, abſenting himſelf from the publick Worſhip of God, 
Bentley. and that he has connived at the like irreligious lives of many of the Officers of the ſaid College. 

That he hath by arbitrary Methods procured Perſons to be fot ſeveral Years ſucceſſively re elected Vice- 
Maſters, who had ſhown themſelves moſt unfit for that Office, by their irreligious Behaviour in it, during 
former Years. | 

That he hath permitted the four Chaplains of the College (whoſe Buſinels it is to perform Divine Ser- 
vice there daily, in the Chappel) to be abſent from the College generally during the thirty Years of his 
Maſterſhip. | 

That be hath for upwards of twenty Years diſcontinued the Lectures which the Statutes direct to be 
read upon the Catechiſm, on all Sundays and Holidays, and hath ſeveral times kept vacant tor Years, Col- 
lege Preacherſhips, Offices which the Statutes require ſhould be filled up immediately after they become 
vacant ;z and when any Perſons have modeſtly reminded him of the Statutes concerning theſe Particulars, 
and beſought him to permit them to read the Lectures enjoyned, and to ſuffer the College Preacherſhips 
to be filled up, he hath treated ſuch Perſons with all poſſible Contempt and Rudeneſs. 

That lalicad of — to College Livings within one Month after they have become vacant, (as the 
Statutes ſtrictly require) he bath often forborn to preſent for five Months, in order to work upon the Hopes 
and Fears of particular Fellows, and bring them to join with him in his evil Practices. 

That he never in twenty Years attended any of the Sermons, which the Cahdidates ior College Preacher- 
ſhips are required to preach, and of which the Maſter is appointed a Judge, cxcept once, and then he 
came not into the Chappel till the Communion Service was begun, 

That he hath ſuppreſſed in the whole or in part, almoſt all the Scholaſtick Diſputations preſcribed by 
the Starutes, 

That he hath cauſed to be re-choſen Lecturers for a fucceeding Year, Perſons whom he knew to have 
totally neglected the Duty of their Offices the preceeding Year. 

That he hath for upwards of twenty Years neglected his Duty, with reſpect to the College- Gates, ſuf- 
fering the Porter to officiate by Deputy, and (in order to raiſe Subſiſtance for the Deputy) allowing the 
College- Gates to be opened for all forts of Perſons, who would pay for opening them, at ail Hours of the 
Night. | 8 

That he hath very often permitted the ſenibr Fellows to go out of the College, without appointing De- 
puties as the Statutes direct, and very often called, to tranſact College-Buſineſs with him 4% nor Fel- 
ſows, Perſons who were really neither Seniors nor Statutably deputed to act for Seniors. | | 

That he hath often cauſed the College-Seal to be ſet to Inſtruments of great Conſequence to the College, 
without the Concurrence of thoſe Fellows, whoſe Concurrence was by Statute neceſſary. 

That he hath elected Perſons for Fellows, whom he knew to be by the Statutes declared incapable 
of being elected. : 

That no Survey of the College Eſtates hath been made during the thirty Years of his Maſterſhip, though 
the Statutes dirott ſuch Surveys to be made annually, 


That for want of ſuch Surveys, the College hath been long unacquainted with the real Value of their 
Eſtates. | 

That Dr. Bentley hath taken Advantage of their Ignorance, and procured Leaſes to be made of College 
Eſtates to Perſons of his own Family, for much leſs than thoſe Leaſes were really worth. | 

That he ſold, and by Menaces forced certain Fellows (after they had two ſeveral times refuſed) to join 
with him in ſelling, the Fee of a Piece of Land belonging to the College, notwithſtanding ſuch Sales are 
by the Statutes forbid expreſly, under pain of Perjury and Deprivation. 

That he hath in many Inſtances impaired the Revenues of the College, as he hath made many Leaſes 
upon which by an Act of Parliament 18th Elis. cap. 6. a third of the Rent is required, under Pain of 
Deprivation, to be reſerved and exacted in Corn; and yet hath either reſerved no Corn, or Covenanted 
not to exact it, upon payment of a certain Sum not amounting to one half of the uſual Market Price. 

That he hath practiſed Frauds to raiſe the Price of Corn, upon ſuch of the College Tenants as were to 
pay a third of their Rent in Corn, and hath thereby been guilty of (what the Statures reckon among 
the greater Crimes) bringing Diſgrace and Infamy upon the College. 

That when he hath ſo advanced the Price of Corn, he hath cauſed great Quantities of Corn belonging 
to him as Rector of a Pariſh in the Neighbourhood of Cambridge, to be brought to Cambridge, and then 
as Maſter of the College hath obliged the Servants of the College to take off ſuch Corn for the Uſe of 
the College, even when damaged, at an advanced Price. | 

The he hath expended very large Sums of the College Moneys in unneceſſary Ornaments for the Lodge, 
belonging to him as Maſter, and in new Edifices erected for his own more conveniently carrying on the 
Trade, (which he for ſome time drove) of a Farmer and Maltſter. 

That he hath expended other large Sums of the College Money, in building himſelf a Country Seat, at 
ſome diſtance from Cambridge, | 

That he hath yearly during his Maſterſhip, conſumed great Quantity of the Stores and Proviſions of the 
College upon his Family, and for many years laſt paſt laid out conſiderable Sums of the College Moneys 
in Linnen, for their Uſe, though the Statutes make no ſuch Allowances for the Maſters Family. | 

That by unduly influencing a few of the Fellows (in whom together with himſelf, the Government of the 
College was then lodged) he cauſed near 500. of the College Moneys to be given to a Gentleman ſince de- 
ceaſed, in order to induce him to withdraw a Petition, which he had been imployed by many of the Fel- 
lows to preſent on their Behalf to his late Majeſty King George the Firit, concerning the Viſitation of 
the College ; and at the fame time, when he procured this Money for corrupting the Perſon employed 
to ſue for a Viſitation, procured 500/. more of the College Moneys for himſelf, as a Satisfaction for his 
having been Viſited ſome years before, upon an Accuſation of many great and enormous Crimes, by 
the then Biſhop of Ely, Biſhop Moore. | | 

4 That by his neglecting ſor upwards of ten Years, to ſee that annual Inventories were made of the 
Goods of the College, according to the Statutes, a conſiderable Quantity of the College Plate is loſt. 

That during the whole Time of his Maſterſhip, the Accounts of the Burſars and Stewards have never 
been examined quarterly, as the Statutes require, and when he bath been put in Mind of the Directions 
of the Statutes, he hath.{poken of the Statutes with great Contempt, and as if he was reſolved not to be 
r 
wi That 


. (4) 
That when the yearly Accounts of the College are taken; he ver would allow particular Articles to 


be enquired into, or Vouchers to be produced; and when a ſenior Fellow hath been deſirous to enter into 


Particulars and to ſee Vouchers, he hath interpoſed, and by rude Behaviour and foul Language put a ſtop 
to all Inquiries. | 


Oath of the And theſe things are charged to be Violations of his Oath (which he took when he was admitted Ma- 


Maiter Vid, 
Appendix. 


The Biſhop's 
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ſter) to preſerve, as much as in him lay, all the Goods, Revenues aud Pofeſſions of the College, without 
Waite or Impair, ro obſerve the Statutes of the College in all Things; to govern all the Members of the 
College according to the Statutes, and to take Care that all the Officers in particular perform their 
reſpective Duties. | 
he Declaration objects to the Articles againſt the Doctor; That they are uncertain ; that they con- 
tain a Charge of negligence only, and not of Violations of the Statutes within the Meaning of the lat- 
ter Part of the 40th Statute of Queen Zlizabeth ; and therefore cannot be proceeded upon, for want of 
revious Admonitions — That the Facts charged were done by the Corporation, and would therefore (if 
puniſhable) be puniſhable only by the General Viſitor of the Corporation, (which General Viſitor is the 
King and not the Biſhop of EH, That they are really not puniſhable at all, becauſe of the Act of General 
Pardon of the 5th gf Georee I. 
And the Declaration conludes, that notwithſtanding theſe Things were alledged, and the King's Writ 
of Prohibition delivered to the Biſhop, yet he afterwards proceeded in order to condemn and deprive 


the Doctor, of his Office of Maſter of the ſaid College, in Diſinheriſon of the Crown, and to the Damage 
of him the ſaid Dr. Bentley, icol. 


THE BISHOD as to proceeding after the Prohibition delivered, pleads not Guilty; and there— 
upon Iſſue is joined, and then in order to obtain a Writ of Conſultation, he ſets forth that King Edward 
VI. gave certain Statutes to this College (which the College accepted) and that among ghem is this Statute, 

| De Viſitatore. 

Viſitator Epiſcopus Elienſis fit ——Omnes & ſingulos tam humilioris quam altioris ordinis cogat ; & de 
ſervandis Statutis, de vere Religionis Cultu, de ſuperſtitione papiitica expeilenda, de honeſtate Mo- 
rum, de Re etiam familiari & domeſtica quærat, fingulos pro * Culpæ corrigat, puniat 
expellat: Quæ Frugi & honeſta, pro ſua præſtantia laudet, ut Collegij honos & Fundatoris Mens {tare poſſint; 
vitiorum & Ignorantiz emendationem imprimis ſpectet: Ei hanc Curam ſevere Mandamus, & hortamur 
ut fideliter in hac Cauſa agat, fibique ante oculos conſtituat, in extremo Judicio pro Tribunali Chriſti, 

uanta fit omnibus de fingulis factis & officijs ratio reddenda. 

The Biſhop then avers, that neither he nor any of his Predeceſſors the Biſhops of Hy, have ever done 
any thing to deſtroy the Viſitatorial Power, arifing to them from this Statute. 

He then ſets forth ſevera! of the Statutes of Queen Elizaberh, not ſet forth in the Declaration (and 
which are printed in the Appendix to this Caſe) and avers the Acceptance of thole Statutes by the College. 

The Biſhop then ſets forth the Act of Parliament made in the 18th year of Queen Ei abeth, by 
which all Leaſes made by Colleges, in which one third of the Rent is not reſerved in Corn, are declared 
void, and the Corn fo relerved, is ordered to be applied to the Ule of the College, on Pain of Deprivation 
of the Governor of the College and all others, conſenting to any Miſapplication. 

The Biſhop farther,laith, Ihat Dr. Bentley, during all the time of his Maſterſhip, hath misbehaved 
himſelf, and violated the Statutes, of which he being informed, did as Viſitor of the College, and of 
Dr. Bentley as Maſter, iſſue ſuch Citation and exhibit fuch Articles as are mentioned in the Declaration. 

The Biſhop further pleads, that the Crimes mentioned by the Articles are Violations of the Statutes, 
within the Statute De Magiſtri Si res exigat Amotione, in the Doctors Declaration ſet forth; that the 
Crimes in the 35th and following Articles are Dilapidations of the Goods of the College; and that all Di- 
lapidations arc excepted out of the General Pardon; and that there is not in that Act any Pardon of the 
Violations of College-Statutes— That Doctor Bentley did not endeavour to procure the Conſent of the 
eight Seniors, for puniſhing the Officers who were not puniſhable without ſuch Conſent. —That no parti- 
cular Puniſhment is appointed by the Statutes, for the Crimes objected againſt Dr. Zenriey but Depriva- 
tion ; which cannot be till after Conviction before the Biſhop of Z!/y.; That the Matters ſaid in the De- 
claration to be Corporate Acts were really not ſo. 

That before the Prohibition the zoth and 324d Articles were amended upon Doctor Bentley's Com- 

laint. . 
The Biſhop further pleads, that he and not the King is the General Viſitor of the College, and con- 
cludes with praying the King's Writ of Conſultation. 

Doctor Bentley by Replication, denies that the Crimes alledged againſt him, are Violations of the Sta- 
tutes within the ſecond Part of the Statute De Magiſtri ſi res exigat Amotione; and that any of the 
Crimes in the 35th and following Articles, are Dilapidations of the Goods of the College within the 
ſecond Part of the laſt mentioned Statute ; The Doctor then ſets forth the Act of General Pardon, the 
th of George l. and inſiſts on the Benefit thereof. 

To this Replication the Biſhop of Ely demurred : Dr. Zentlcy joined in Demurrer, and after ſe- 
veral Arguments the Court of tng's-Bench were pleaſed to give Judgment for Doctor Bentley, that 


the Prohibition ſhould ſtand. 


The Biſhop of Ely hath brought this Writ of Error in order to reverſe that Fudgment. 

The General Queſtion is whether p02 the whole Matter, the Biſhop appears to have an Authority 
to proceed upon the ſaid Articles or not. FOE 5 

The 40th Chapter of the Statutes given by Queen Hligaleth to the College, Intitled De Magiſtri 
res exigat Amotione, impowers the Biſhop of Ely as Viſitor, to proceed againſt the Maiter for the 
Crimes therein mentioned, by the Words Dilapidatio Bonorum & Violatio Statutorum Collegii ; and the 
Articles, upon which the Biſhop was proceeding, amount plainly o a Charge of thoſe Crimes, as will 
appear, * the Nature of the ſeveral Facts which make up the Charge is confidered, 


Several Objectious were made in the Court of the King's-Bench. 


Ohhection iſt, That ſeveral of the Matters charged in the Articles, are pardoned by the Act of General Pardon, the 


Anſwer, 


*th of George J. i 

That Act extends only to Offences againſt the publick Laws of the Kingdom, and not to Offences 
againſt the private Statutes of ſuch particular Societies as Colleges are, and the Court of King's-Bench 
were unanimouſly of that'Opinion. 


ObjeRtion zd. That many of the Matters charged upon Dr. Bentley, being done by him in his Corporate Capacity and 


in Conjunction with others of the Corporation, ought to be conſidered as Corporate Acts, and therefore 

to be puniſhed only by the General Viſitor of the Corporation, which General Viſitor is the King, and 

not the Biſhop of EH. 0 
up- 


(4) : | 
Anſwer. Suppoſing the Biſhop to be the Special Viſitor of the Maſter only, yet if Doctor entley hath really 


concurred in Corporate Acts done againſt the Statutes, he is certainly puniſhable for ſuch his Concurrence, 
and the proper Perſon to puniſh vim is his Viſitor ; whether that Viſitor is the Viſitor of thoſe who 
concurred with him or not; And the Court of Ning's-HBench were unanimouſly of this Opinion. 

Objection zd. That by the Citation the Doctor is to appear before the Biſhop, as Viſitor of the Maſter ſpecially 

Nn 915 authorized and appointed by the 4oth Chapter of the Statutes given by Queen Elizabeth to the College, 

Fi haven ry to examine the Maſter for the Time being, Ec. Whereas it appears by the Defendant's Plea, that a Ge- 

the Court of neral Viſitatorial Power had been before granted away by King Zdward the Vith to the Biſhop of Ely, 

King's-Bench and conſequently there appearing to be no Part of the Viſitatorial Power remaining in the Crown for Queen 

was wholly Elizabeth to grant, her Grant could not cnure as an Appointment of a ſpecial Viſitor of the Maiter ; 

grounded. but ſuppoſes the Biſhop already to be Viſitor. 

Anſwer 1ſt. Though the Biſhop of Hly was firit conſtituted Viſitor by the 46th Statute of King Edward the VIth, 
yet the Statutes of Queen #lizaberh being good, and the 40th of thele Statutes having in it Words ſuffi- 
cient of themſelves, without the Statute of King Edward to authorize him to proceed againſt the Ma- 
ſter in a ſpecial Manner, the Biſhop may found ſuch Proceeding on which of thole Statutes he thinks fit, 
and as to being a ſpecial Viſitor of the Maſter only, the Biſhop of Ely does not ſuppoſe himſelt ſo. 

Anſwer ad. Had the Citation in Queſtion been defect ve, Dr. Zentley's appearing upon it at the Time and Place ap- 

ointed, would have cured the Miſtake in the Citation. 

Anſwer zd. If the Biſhop in his Viſitatorial Acts hath given a wrong Account of the original of his Juriſdiction, 
yet it is not apprehended that any ſuch Error there can hurt him: Viſitors, not being tyed up to any par- 
ticular Forms, are not to be prohibited for Irregularities in their proceedings, or intormalities in their Acts, 
but only for want of Juriſdiction. 

Now here it appears upon the Record, that the Biſhop has a Juriſdiction to proceed againſt the Doctor, 
(and indeed the Objection ſuppoſes it) and if this Prohibition be continued, it cannot be for want of Juriſ- 
diction in the Biſhop, but becauſe the Citation required the Doctor to appear before the Biſhop under a 
wrong Deſcription of his Authority ; whereas it is apprehended the Biſhop needed not ro mention his Au- 
thority at all; He needed not to call himſelf Viſitor. It would have ſufficed that in Fact he was ſo — 
For Doctor Bentley being ſworn to the Obſervation of the Statutes of the College, would have been pre- 
lumed to know who was the Viſitor ſet over him by theſe Statutes. 


For theſe and other Reaſons it is humbly conceived that the Fudgment given by the Court of 
King's-Bench is erroneons and ought to be reverſed. 


N. FAZAKERLEY. 
J. HARPER. 
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